UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
TAMMY DURKIN,
Plaintiff,
v. Case No: 8:23-cv-1594-WFJ-JSS
HUD PINELLAS COUNTY,
Defendant.
/

REPORT AND RECOMMENDATION

Plaintiff moves the court to proceed in forma pauperis. (Motion, Dkt. 2.) Upon
consideration, it is recommended that the Motion be denied without prejudice and
Plaintiff’s Complaint (Dkt. 1) be dismissed without prejudice.

APPLICABLE STANDARDS

Pursuant to 28 U.S.C. § 1915, the court may, upon a finding of indigency,
authorize the commencement of an action without requiring the prepayment of fees
or security. 28 U.S.C. § 1915(a)(1). When considering a motion filed under section
1915(a), “[t]he only determination to be made by the court . . . is whether the
statements in the affidavit satisfy the requirement of poverty.” Martinez v. Kristi
Kleaners, Inc., 364 F.3d 1305, 1307 (11th Cir. 2004) (internal quotation marks and
citation omitted). “[A]n affidavit will be held sufficient if it represents that the litigant,
because of his poverty, is unable to pay for the court fees and costs, and to support and

provide necessities for himself and his dependents.” Id. As such, a court may not deny



an in forma pauperis motion “without first comparing the applicant’s assets and
liabilities in order to determine whether he has satisfied the poverty requirement.”
Thomas v. Chattahoochee Jud. Cir., 574 F. App’x 916, 917 (11th Cir. 2014) (citing
Martinez, 364 F.3d at 1307-08).

Further, when a party seeks leave to proceed in forma pauperis, the court must
review the case and dismiss it on its own accord if the court determines that the action
1s frivolous or malicious, fails to state a claim upon which relief may be granted, or
seeks monetary relief against a defendant who is immune from such relief. 28 U.S.C.
§ 1915(e)(2)(B). The court construes pleadings drafted by pro se litigants liberally,
Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998); however, they must
still “conform to procedural rules.” Loren v. Sasser, 309 F.3d 1296, 1304 (11th Cir.
2002).

ANALYSIS

Upon review of Plaintiff’s Motion, it appears that she may be eligible to proceed
in forma pauperis in this case. However, upon review of Plaintiff’s Complaint (Dkt.
1), the undersigned recommends that the Motion be denied, and that the Complaint
be dismissed because Plaintiff fails to properly state claims as required by the Federal
Rules of Civil Procedure.

Pursuant to Federal Rule of Civil Procedure 8(a), a complaint must contain a
short and plain statement of the grounds for the court’s jurisdiction, a short and plain
statement of the claim showing that the pleader is entitled to relief, and a demand for

the relief sought. Fed. R. Civ. P. 8(a). Federal Rule of Civil Procedure 10(b) further
.



requires that a party “state its claims or defenses in numbered paragraphs, each limited
as far as practicable to a single set of circumstances” and “[i]f doing so would promote
clarity, each claim founded on a separate transaction or occurrence . . . must be stated
in a separate count[.]” Fed. R. Civ. P. 10(b). Complaints that violate either Rule 8(a)
or Rule 10(b) are often referred to as “shotgun pleadings.” See Weiland v. Palm Beach
Cnty. Sheriff's Off., 792 F.3d 1313, 1320 (11th Cir. 2015). The Eleventh Circuit has
identified four general categories of shotgun pleadings. Id. at 1320-21. The first type
of shotgun pleading is a complaint “containing multiple counts where each count
adopts the allegations of all preceding counts, causing each successive count to carry
all that came before and the last count to be a combination of the entire complaint.”
Id. at 1321. The second type of shotgun pleading is a complaint that is “replete with
conclusory, vague, and immaterial facts not obviously connected to any particular
cause of action.” Id. at 1321-22. The third type of shotgun pleading is one that fails
to separate into a different count each cause of action or claim for relief. Id. at 1322—
23. The last type of shotgun pleading is one that asserts “multiple claims against
multiple defendants without specifying which of the defendants are responsible for
which acts or omissions, or which of the defendants the claim is brought against.” Id.
at 1323.

Plaintiff brings her Complaint against Defendant Housing and Urban
Development (HUD), Pinellas County as a government agency, for apparent
violations of her civil rights, human rights, and rights under the Americans with

Disabilities Act (ADA). (Dkt. 1 at 2-3.) Plaintiff alleges that building code enforcers,
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senators, and the governor are an illegal monopoly and that she was denied a hearing
at HUD while homeless. (I/d. at 2-3.) Plaintiff alleges that she suffered injuries
including the loss of friends and family, a broken ankle and rib bones, feelings of
abandonment, hospitalizations, and a lack of access to her storage. (/d. at 6.) Plaintiff
seeks relief from the court including that “[a]ll the people that [] denied me a fair
hearing should be fired & never given a job that has any power over any person,” five
million dollars for every year she has been homeless, and a house. (/d. at 6.) Plaintiff
continues that HUD placed her in a moldy home, that she was involved in a car
accident in which her van was totaled and explains various other health and personal
issues throughout her pleading. (/d. at 7.) As a supplement to her Complaint, Plaintiff
submitted 132 pages of records including letters and emails indicating her place of
residence and documenting her medical treatment. (Dkt. 5.)

As pleaded, Plaintiff’'s Complaint fails to satisfy Rules 8 and 10 and violates the
second type of impermissible shotgun pleading identified by the Eleventh Circuit.
Plaintiff’s allegations are not separated into numbered paragraphs, each limited to a
single set of circumstances as required by Rule 10, and she has failed to separate her
claims into distinct counts making it virtually impossible to decipher her claims.
Garvey v. Sec’y, United States Dep’t of Lab., No. 8:22-cv-2309-WFJ-AEP, 2023 WL
3057474, at *3 (M.D. Fla. Apr. 24, 2023) (citing Weiland, 792 F.3d at 1325 and
dismissing complaint as shotgun pleading); see also Hill v. United States, No. 8:22-cv-
1854-WFJ-MRM, 2023 WL 1765649, at *4 (M..D. Fla. Feb. 3, 2023) (“This blending

of claims creates an unacceptable level of ambiguity concerning what exactly Ms. Hill
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means to assert.”). Further, the several pages of allegations pleaded are not tied to any
particular cause of action nor does Plaintiff explain how the documents submitted
support her claims. See Garvey v. Walsh, No. 8:22-cv-2309-WFJ-AEP, 2023 WL
399656, at *2 (M.D. Fla. Jan. 25, 2023) (dismissing complaint where plaintiff “sets
forth roughly a page-and-a-half of factual allegations without specifying which
allegations underlie which claims [and] . . . attached 28 pages of documents” and
noting that “[p]leading in this fashion imposes a heavy burden on the Court to sift
through the attached documents for allegations relevant to each claim”) (citing United
States ex rel. Atkins v. Mclnteer, 470 F.3d 1350, 1354 n.6 (11th Cir. 2006)). “The
Eleventh Circuit has explained that shotgun complaints are ‘altogether unacceptable,’
as they ‘exact an intolerable toll on the trial court’s docket.”” Shed v. Univ. of S. Fla. Bd.
of Trustees, No. 8:22-cv-1327-KKM-TGW, 2022 WL 3544397, at *2 (M.D. Fla. Aug.
18, 2022) (citing Cramer v. State of Fla., 117 F.3d 1258, 1263 (11th Cir. 1997)).
Accordingly, it is RECOMMENDED:
1. Plaintiff's Motion for Leave to Proceed in Forma Pauperis (Dkt. 2) be
DENIED.
2. Plaintiff’'s Complaint (Dkt. 1) be DISMISSED without prejudice and with
leave to file an amended complaint that complies with the Federal Rules of
Civil Procedure, including that Plaintiff set forth her allegations in numbered
paragraphs limited as far as practicable to a single set of circumstances and

state in a separate count each claim founded on a separate transaction or



occurrence. See Bryant v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001)
(“Generally, where a more carefully drafted complaint might state a claim,
a plaintiff must be given at least one chance to amend the complaint before
the district court dismisses the action with prejudice.”) (internal quotation
and citation omitted). The undersigned recommends that the amended
complaint, if any, be due within 20 days of the date this Report and
Recommendation becomes final.!

IT IS SO REPORTED in Tampa, Florida, on August 28, 2023.

{__ji//fl.-._.a-— "-f \jx-f_ ‘ :‘-"-(H
I JULIE 8. SMEED
UNITED STATES MAGISTEATE JUDGE

NOTICE TO PARTIES

A party has 14 days from this date to file written objections to the Report and
Recommendation’s factual findings and legal conclusions. A party’s failure to file

written objections waives that party’s right to challenge on appeal any unobjected-to

I To the extent Plaintiff intends to represent herself in this matter, she should familiarize herself with
both the Federal Rules of Civil Procedure and the Local Rules for the Middle District of Florida,
copies of which can be reviewed in the Clerk’s Office, located on the second floor of the Sam M.
Gibbons United States Courthouse, 801 North Florida Avenue, Tampa, Florida, or on the court’s
website at https://www.flmd.uscourts.gov/local-rules. To the extent Plaintiff would like assistance
in pursuing the claims in this action, Plaintiff may seek assistance from the Federal Bar Association
by completing a request form at http://federalbartampa.org/pro-bono. Plaintiff is also encouraged
to consult the “Litigants Without Lawyer” guidelines on the court’s website, located at
http://www.flmd.uscourts.gov/litigants-without-lawyers. Additionally, a pro se litigant handbook
prepared by the Federal Bar Association is available to download at the following hyperlink:
https://www.fedbar.org/prosehandbook.
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factual finding or legal conclusion the district judge adopts from the Report and
Recommendation. See 11th Cir. R. 3-1.

Copies furnished to:

The Honorable William F. Jung
Counsel of Record
Unrepresented Party



